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RECOVMVENDED CRDER

I n accordance with notice this cause cane on for forma
proceedi ng and hearing before P. Mchael Ruff, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings. The formal hearing was conducted in Daytona Beach,
Florida, on March 26, 2007, and the appearances were as foll ows:

APPEARANCES

For Petitioner: E. Renee Al sobrook, Esquire
Departnment of Business and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Garvin B. Bowden, Esquire
Gardner, Wadsworth, Duggar
Bi st & Wener, P.A
1300 Thormaswood Drive
Tal | ahassee, Florida 32308



STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Respondent committed the charged viol ati ons of
Section 489.127(1)(f), Florida Statutes (2006), and Section
489.531(1)(a), Florida Statutes (2006), and if so, what penalty,
if any, is warranted.

PRELI M NARY STATEMENT

This cause arose upon filing of an Admi nistrative Conpl ai nt
on Novenber 14, 2006, by the above-naned Petitioner, the
Depart ment of Business and Professional Regulation (Departnent).
In the conplaint it is alleged in Count |, that the Respondent
vi ol ated Section 489.127(1)(f), Florida Statutes, by engaging in
t he business of contracting or acting in the capacity of a
contractor without being duly registered or certified. Wth
regard to Count Il it is alleged that subsection 489.531(1)(a),
Florida Statutes, was violated by the Respondent engaging in the
practice of electrical contracting wi thout being duly certified
or registered to do so.

The Respondent availed hinself of the right to a forma
proceedi ng, in accordance with Sections 120.569 and 120.57(1),
Florida Statutes (2006), to dispute the allegations in the
Adm ni strative Conplaint. The case was referred to the D vision

of Administrative Hearings and ultimately to the undersi gned



Admi ni strative Law Judge. It was set for hearing for March 16,
2007, in Daytona Beach, Florida.

The cause cane on for formal hearing as noticed. At the
heari ng the Departnent presented the testinony of Sidney MI|er
and Kenneth Hatin. The Departnent's Exhibits 1, 2, 4, and 5,
were admtted into evidence. The Departnent's Exhibit 3 was not
admtted into evidence; it was excluded as hearsay. It was
determ ned that the docunent depicting the tinme expended and
costs of the investigator and attorney working on this case for
t he Departnent amobunted to matters and i nformation not prepared
in the regul ar cause of business, but rather for the purpose of
and in anticipation of trial of this same case. Further, the
requi red predicate of admssibility was not established in the
sense that the docunment was prepared because of a duty to
report. Thus, the exhibit was determ ned to be inadm ssible
wi thin the hearsay exception for public records and reports
mai ntained in the records of the governnment agency or as a
busi ness record, for purposes of the business records exception
to the Hearsay Rule. 8§ 90.803(6) and (8), Fla. Stat. (2006).
In its Proposed Recommended Order the Petitioner takes the
position that the exhibit is adm ssible as a data conpil ation
setting forth the "activities of the agency" under the Public
Records and Reports Exception, referenced above. That argunent

i's accepted, based comentary in upon in Ehrhart, Florida



Evi dence, 2002 Edition p.779-780; Gatlin v. State, 618 So. 2d

765 (Fla. 2nd DCA 1993) (state attorney's affidavit concerning
costs of prosecution adm ssible under Section 910.803(8), as
witten statenent of activities of the office). Because of the
result reached herein, however, the adm ssion of Petitioner's
Exhibit 3 is of no material effect.

The Respondent presented the testinony of Julie Qow ey,
and cross-exam ned the Petitioner's witnesses. The Respondent
subm tted no exhibits into evidence.

Upon concl uding the proceeding a transcript thereof was
obtained by the parties and they exercised the right to submt
proposed recomrended orders. The Proposed Recommended O der
were tinely filed and have been considered in the rendition of
t his Recormended O der

FI NDI NGS OF FACT

1. The Petitioner is an Agency of the State of Florida
charged with regulating the practice of contracting and the
I icensure of those engaged in the practice of contracting of al
types, in accordance with Section 20.165, Florida Statutes, as
wel |l as Chapters 455 and 489, Florida Statutes. The Respondent
engages in re-nodeling and ot her construction-rel ated work both
as his own business and enpl oynent by a certified general

contractor.



2. This case arose upon a Conplaint filed with the
Petitioner Agency by M. Kenneth Hatin. The Conplaint asserted
his belief that the Respondent had engaged in a contract to
construct an addition on his home, and after being paid
substantial sunms of noney, had wongfully left the job and never
finished it.

3. The residence in question is co-owned by M. Hatin and
his fiancée, Ms. Beverly Wite. M. Wite' s first cousin is
Ms. Julie Cramey. M. Crawm ey is the Respondent's fiancée.

M. Hatin and the Respondent were introduced by Ms. Crawl ey and
Ms. White. M. Hatin and the Respondent thus net socially and
as they got to know each other discussed M. Hatin's desire to
have an addition placed on his home. The addition consisted of
a pool enclosure to be constructed on his property |ocated at 33
Bot any Lane, Palm Coast, Florida. M. Hatin expressed the
desire to have the Respondent assist himin constructing the
pool enclosure. The Respondent agreed to do so.

4. The Respondent is enployed by his brother, who is a
Fl ori da-Li censed CGeneral Contractor, but neither the Respondent
nor his business, JR Wttner's Renodeling, Inc., are licensed
or certified to engage in contracting or electrical contracting.

5. In accordance with his agreenent with M. Hatin, the
Respondent provi ded | abor and assi stance with the renovation

project, including digging ditches, picking-up supplies and



bei ng present at the work site. 1In addition to the Respondent,
other friends and famly nmenbers of the protagonists assisted
with the project, including the Respondent's son, Ms. Crawl ey's
son, M. Hatin's enployer, Ms. Wiite's brother-in-law, and

M. Hatin hinself. This was, in essence, a joint famly/friends
cooperative construction project.

6. Over the course of approximately five nonths during the
construction effort, M. Hatin wote checks to the Respondent in
the total anmount of $30,800.00. Al contractors or workmen on
the job were paid and no liens were placed on M. Hatin's
property. The checks witten were for the materials purchased
and | abor performed by tradesmen or sub-contractors engaged by
t he Respondent and M. Hatin for various aspects of the job such
as roofing, tile or block laying, etc. The Respondent received
no fee or profit in addition to the anbunts paid to the materi al
suppliers, contractors, and | aborers on the job.

7. It is not entirely clear fromthe record who prepared
the contract in evidence as Petitioner's Exhibit four, or the
docunent that the parties treated as a contract. It is not
entirely clear who actually signed it, but the docunent was
drafted relating to the work to be done on M. Hatin's hone (the
contract). M. Hatin maintained that the Respondent prepared
and signed the contract. M. Craw ey testified that the

contract was actually prepared by herself and Ms. White (for



"tax purposes"). It is inferred that this nmeans that the
contract was prepared to provide sone witten evidence of the
anount expended on the addition to the honme, probably in order
to raise the cost basis in the hone to reduce capital gains tax
liability potential at such tine as the honme m ght be sold. The
term "tax purposes” m ght nmean other issues or consequences not
of record in this case, although it has not been proven that the
contract was prepared for a fraudul ent purpose.

8. M. Crawey testified that the Respondent did not
actually sign the docunent hinmself but that she signed it for
him What was undi sputed was that there were hand-witten
changes made to the contract so as to include exhaust fans,
ceiling fans, sun tunnels, a bathroom door and outside
el ectrical lighting. Although there was a change to the
contract for this additional scope of work, there was no
increase in the anounts to be paid by M. Hatin for such work.

9. After the project was commenced and the addition was
partially built, M. Hatin and Ms. Wiite were involved in a
serious notorcycle accident. Wrk was stopped on the project
for a period of approxinmately seven weeks, with M. Hatin's
acqui escence, while Ms. Wiite conval esced. The Respondent,
during this tinme, dedicated all of his tine to his regular job
and other work conmitnents. It was apparently his

under st andi ng, expressed in Ms. Craw ey's testi nony, that, due



toinjuries he received in the accident and nore particularly
the nore serious injuries received by his fiancée, that
M. Hatin was not focused on the project at that tinme, but |et
it lapse until the nedical energency was past.

10. After approxinmately seven weeks of inactivity
M. Hatin contacted the Respondent requesting that he begin work
on the project again. A neeting was set up between M. Hatin
and the Respondent. The Respondent however, was unable to
attend the neeting with M. Hatin that day, tried to re-schedul e
and a dispute arose between the two. Additionally, famly
di sputes over noney and interpersonal rel ationships were on-
going at this tine leading to a | ack of comuni cation and a
further dispute between M. Hatin, M. Wite, the Respondent,
and Ms. Crawley. A threat of physical harmwas directed at the
Respondent by M. Hatin (he threatened to put out the
Respondent's "one good eye" if he came on the subject property
again). Because of this, the Respondent elected not to return
to the project. Inferentially, at that point the process of
filing the subject conplaint soon ensued.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this

proceeding. 88 120.569 and 120.57(1), Fla. Stat. (2006).



12. The Petitioner is an Agency of the State of Florida
charged with regulating the practice of contracting and
enforcing the provisions of Chapter 489, Florida Statutes, and
Chapter 455, Florida Statutes. The Respondent herein is subject
to penal sanctions and the inposition of an adm nistrative
penalty. The Departnent therefore has the burden of proving its
position in this proceeding by clear and convi nci ng evi dence as
to the specific allegations pled in the Adm nistrative

Conpl ai nt. Departnent of Banking and Fi nance Divi sion of

Securities and I nvestor Protection v. Gsborne Stern and Co., 670

So. 2d 932 (Fla. 1996).

13. The Petitioner has alleged in Count | of the Conplaint
that Section 489.127(1)(f), Florida Statutes, has been viol ated
by contracting for or engaging in the practice of contracting
wi t hout being duly registered or certified by the State of
Florida. "Contacting"” is defined at Section 489.105(6), Florida
Statutes, as follows:

"Contracting" neans, except as exenpted in
this part, engaging in the business as a
contractor and includes, but is not limted
to, performance of any of the acts as set
forth in subsection (3) which define types
of contracts. The attenpted sal e of
contracting services and the negotiation or
bid for a contract on these services also
constitutes contracting. |f the services
offered require licensure or agent
qualification, the offering, negotiation for
a bid, or attenpted sale of these services
require the corresponding |icensure.




However, the term "contracting"” shall not
extend to an individual, partnership,
corporation, trust, or other legal entity
that offers to sell or sells conpleted

resi dences on property on which the

i ndi vi dual or business entity has any | egal
or equitable interest, if the services of a
qgqualified contractor certified or registered
pursuant to the requirenents of this chapter
have been or will be retained for the

pur pose of construction of such residences.
(Enphasi s added)

As referred to in this statutory definition of "Contracting",

"Contractor" is defined by subsection (3) of 489.105, Florida

St at ut es,

whi ch provides as foll ows:

"Contractor" means the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to,
submts a bid to, or does hinself or herself
or by others construct, repair, alter,
renodel , add to, denolish, subtract from or
i nprove any building or structure, including
rel ated i nprovenents to real estate, for
other or for resale to others; and whose job
scope is substantially simlar to the job
scope described in one of the subsequent

par agraphs of this subsection. For the

pur poses of regulation under this part,
"denolish" applies only to denolition of
steel over 50 feet in height, other than
bui | di ngs or residences over three stories
tall; and building or residences over three
stories tall. Contractors are subdivi ded
into two divisions, Division |, consisting
of those contractors defined in paragraphs
(a)-(c), and Division Il, consisting of

t hose contractors defined in paragraphs (d)-
(g):. . . . (enphasis added)
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14. The record evidence does not show clearly that the
Respondent entered into an actual contract or contracted for
contracting services, or attenpted the sale of contracting
services, or negotiated or bid for a contract for such services.
The parties did have at |east an infornmal agreenent regarding
work to be perfornmed and price. The record, in fact, is
equi vocal concerning whet her the Respondent prepared or actually
signed the contract entered into, contained in Petitioner's
Exhi bit 4.

15. Even assuning arguendo that the Respondent entered

into the purported witten contract, the Departnent nust prove
by cl ear and convincing evidence that he agreed to do such work
for conpensation. The proof fails to neet that burden.

Al t hough evi dence was presented that M. Hatin paid over

$30, 000. 00 to the Respondent, the only specific evidence or
testinmony as to accounting and al |l ocation of these anobunts and
t heir purposes was offered by the Respondent's w tness, who
testified that all funds received by the Respondent went to pay
mat eri al suppliers and contractors on the job. This evidence
was further bolstered by M. Hatin's own adm ssion that al
contractors on the job were paid in full by the Respondent and
no liens were ever placed on M. Hatin's property. |If the
Respondent received no conpensation for the job he cannot be

found to have acted as a contractor, unlicensed or otherw se,

11



for purposes of the above- quoted statutory authority
controlling in this case. He may, at nost, have been a
facilitator of the project for a prospective famly nenber.
Penal statutes such as this are to be strictly construed in

favor of the accused party. OCcanpo v. Departnent of Health, 806

So. 2d 688 (Fla. 1st DCA 2002). The Petitioner's failure to
show t hat the Respondent received any conpensati on above the
costs of materials and | abor for the job fails to prove a
viol ati on of Section 489.127(1)(f), Florida Statutes (2006)
Thus, Count | of the Conplaint should be dism ssed.

16. Concerning Court Il of the Adm nistrative Conplaint,
the Petitioner alleged that the Respondent violated Section
489.531(1)(a), Florida Statutes, by engaging in the unlicensed
practice of electrical contracting. |In the context of
el ectrical and al arm system contracting, Section 489.505(9),
Florida Statutes, defines "Contracting"” as foll ows:

"Contracting" means, except where exenpted
inthis part, engaging in the business as a
contractor or performng electrical or alarm
wor k for conpensation and includes, but is
not limted to, performance of any of the
acts found in subsection (2) and (12), which
define the services which a contractor is
allowed to perform The attenpted sal e of
contracting services and the negotiation or
bid for a contract on these services also
constitutes contracting. |f the services
offered require licensure or agent
qualification, the offering, negotiation for

12



a bid, or attenpted sale of these services

requires the corresponding |icensure

(Enphasi s added)

17. The record contains insufficient evidence to show that

t he Respondent entered into a contract for electrical or alarm
wor k, and attenpted to sell such services, or negotiated or bid
for a contract for such services. The record does not clearly
establi sh whether the Respondent prepared or signed the
contract. The provisions related to electrical work, noreover,
were hand witten and nay have been added after the docunent was
prepared. Even assum ng arguendo that the Respondent agreed to
performelectrical service work, for the reasons found above, it

has not been proven that the Respondent undertook such work for

conpensation, and thus net the definition of "contracting" or

"“engagi ng in the business as a contractor."

18. The Petitioner also failed to prove by clear and
convi nci ng evidence that the Respondent actually participated in
any electrical contracting work. The only evidence or testinony
as to that sort of work was that M. Hatin and his boss
performed the initial electrical work and thereafter hired a
licensed electrical contractor. No evidence was presented that
t he Respondent participated in electrical work on the project in
any form Since the evidence does not show that the Respondent
performed or contracted to performelectrical contracting, this

all egation of the conplaint nust fail also. Ocanpo v.

13



Departnent of Health, supra. Thus, since no violation of

Section 489.531(1)(a), Florida Statutes, has been proven, Count
Il of the Admi nistrative Conplaint should al so be di sm ssed.

19. In sumuary, the allegations of the two counts of the
Adm ni strative Conpl ai nt have not been established by clear and
convi nci ng evidence for the above-determ ned reasons. In
reality, it has not been proven that the Respondent bid on or
negoti ated or attenpted to engage in an arms |length contract
with an innocent consunmer while being unlicensed. Rather, the
reality is that the Respondent, whose fiancée was the first
cousin of the fiancée of the conplaining witness, the honeowner,
M. Hatin, engaged in what anmounts to a project intended to be
constructed by famly nenbers and friends. This was in an
effort by M. Hatin and his fiancée, Ms. Wite, to save noney on
the cost of the job. The Respondent, in reality, appears to
have been nore or |ess a coordinator or supervisor for the job
whi ch was worked on both by contractors or trade persons, as
wel | as nenbers of the family involved and friends.

RECOMMENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pl eadi ngs and argunents of

the parties, it is, therefore,

14



RECOMVENDED t hat the Admi nistrative Conplaint filed herein
be di sm ssed.
DONE AND ENTERED this 12th day of June, 2007, in

Tal | ahassee, Leon County, Florida.

e

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed wwth Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of June, 2007.

COPI ES FURNI SHED.

Ned Luczynski, General Counsel
Departnment of Busi ness and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

E. Renee Al sobrook, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007
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Garvin B. Bowden, Esquire

Gardner, Wadsworth, Duggar,
Bi st & Wener, P.A

1300 Thomaswood Drive

Tal | ahassee, Florida 32308

Nancy S. Terrel, Hearing Oficer
O fice of the General Counsel
Depart ment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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